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In the Matter of
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Satellite Service Frequency Bands

File Nos. SAT-PDR-20050926-00184
SAT-AMD-20051116-00221

Inmarsat Global Limited

Petition for Declaratory Ruling to Provide Mobile
Satellite Service to the United States Using the

2 GHz and Extended Ku-Bands

N N N N N N N N N

OPPOSITION TO PETITIONS FOR RECONSIDERATION
INTRODUCTION AND SUMMARY

Pursuant to Section 1.106(g) of the Commission’srules, 47 C.F.R. § 1.106(g), and the
Commission’ s public notice published in the Federal Register on February 1, 2006, New 1CO
Satellite Services G.P. (*ICO”) opposes the petitions (“ Petitions”) of Globalstar and Inmarsat for
reconsideration? of the 2 GHz Order.® Contrary to Globalstar's and Inmarsat’ s contention, the
Commission’s decision in the 2 GHz Order to divide the returned 2 GHz mobile satellite service

(“MSS") spectrum between ICO and TMI is reasonable and supported by the record.

! See Petitions for Reconsideration of Commission Action, 71 Fed. Reg. 5339 (Feb. 1, 2006).

2 See Consolidated Petition for Reconsideration of Inmarsat Ventures Limited and Inmarsat
Global Limited (collectively, “Inmarsat”), IB Dkt. Nos. 05-220 & 05-221 (Jan. 9, 2006); Petition
of Globalstar for Reconsideration, IB Dkt. Nos. 05-220 & 05-221 (Jan. 9, 2006). All filings
submitted in this proceeding hereinafter will be short-cited. Comments and repliesfiled in
response to the First 2 GHz MSS Public Notice, 20 FCC Rcd 12231 (2005), will be referred to as
“First Comments” or “First Reply.” Comments and repliesfiled in response to the Second 2
GHz MSSPublic Notice, 20 FCC Rcd 12234 (2005), will be referred to as “ Second Comments”
or “Second Reply.”

% See Use of Returned Spectrumin the 2 GHz Mobile Satellite Service Frequency Bands, FCC
05-204 (Dec. 9, 2005) (“2 GHz Order™).
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Specifically, the Commission properly found that assigning all of the available 2 GHz MSS
spectrum to ICO and TMI will facilitate servicesto first responders and rural areas, and will do
so much more quickly than assigning the spectrum to other parties. The Commission also
properly concluded that assigning all of the available 2 GHz M SS spectrum to ICO and TMI will
enhance M SS competition, rather than create a duopoly.

Furthermore, both Globalstar and Inmarsat failed to demonstrate the requisite standing or
to file atimely protest against the Commission’s modification of ICO’sand TMI's2 GHz MSS
spectrum reservations, as required by Section 316 of the Communications Act of 1934, as
amended (* Communications Act”). Consequently, the Commission should dismiss the Petitions
as procedurally defective or deny the Petitions on their merits, and promptly reaffirm the 2 GHz
Order.

. THE COMMISSION’'SPUBLIC INTEREST FINDINGSIN THE 2 GHz ORDER
ARE FULLY SUPPORTED BY THE RECORD

Notwithstanding their procedural deficiencies, the Petitions fail to offer any valid ground
for reversing or modifying the 2 GHz Order, and instead seek to distort and mischaracterize the
basis for the Commission’s decision to divide the returned 2 GHz M SS spectrum between 1CO
and TMI. The Commission’s decision was based on its determination that the resulting increase
in ICO’s and TMI’ s spectrum assignments would serve the public interest by (1) “better enabling
them to provide crucial communications services during times of national emergencies, and to
offer rural broadband services;” (2) allowing them *to bring the spectrum into use more quickly

... than would be possibleif the spectrum were assigned to another party;” and (3) alowing them
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”4

“to compete more effectively with other MSS competitors.”™ Contrary to Globalstar’ s and

Inmarsat’ s contention, these public interest findings are fully supported by the record.

A. The Commission Properly Found That Increasing ICO’sand TMI’s
Spectrum Assignments Will Facilitate Servicesto First Respondersand
Rural Areas

In concluding that increasing ICO’ s and TMI’ s spectrum assignments would better
enable them to offer service during times of national emergencies, the Commission relied upon
the strong support by the public safety organizations that participated in the proceeding.” The
Commission recognized that these first responders are best qualified to assess their own
communications needs. Thus, the Commission reasonably found that the first responders
overwhelming support for redistributing the available 2 GHz M SS spectrum to ICO and TMI
provided “compelling” evidence that the redistribution would serve public safety needs.’

Additionally, the Commission noted that a number of parties, including Globalstar and
Inmarsat, supported assigning additional spectrum to 2 GHz M SS systems because the additional
spectrum would facilitate deployment of broadband services to first responders and to rural
areas.’” In its Petition, however, Globalstar now makes the astonishing claim that “thereis
absolutely no requirement” that ICO and TMI serve any rural areas.® Asaformer 2 GHz MSS
licensee, Globalstar should be well aware that Section 25.143(b)(2)(iv) of the Commission’s

rules requires ICO’s and TMI’ s geostationary M SS systems to be capable of providing serviceto

* 2 GHz Order 1 26 (citations omitted).
° Seeid. 128.
°1d.

"1d. 1 29 (citing Globalstar Second Reply at 6-7; Inmarsat First Comments at 7-10; |nmarsat
Second Reply at 17-22).

8 Globalstar Petition at 9.
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the entire United States, including rural areas.’ Any suggestion that ICO or TMI will not offer
service to rural areas or otherwise comply with the nationwide coverage requirement of Section
25.143(b)(2)(iv) is pure speculation.

B. The Commission Properly Found That 1CO and TMI Will Deploy 2 GHz
M SS Spectrum More Quickly Than Others

Neither Globalstar nor Inmarsat offers any evidence to refute the Commission’s finding
that assigning additional 2 GHz MSS spectrum to ICO and TMI would ensure that the spectrum
would be brought into use more quickly than if the spectrum were assigned to others. Infact,
Globalstar and Inmarsat do not dispute either of the following critical facts established in the
record: (1) assigning additional 2 GHz M SS spectrum to 1CO is the only option that will ensure
that, by 2007, the spectrum will be brought into use and broadband services will be delivered to
first responders and rural areas;™® and (2) assigning 2 GHz M SS spectrum to parties other than
ICO and TMI would require additional, lengthy rulemaking and licensing proceedings that are
likely to delay service deployment for at |east another five or six years, if not more.*

Inmarsat itself has acknowledged that it would not launch a2 GHz M SS satellite until
2010, if at all.® Globalstar, on the other hand, remarkably claims that ICO and TMI “may never

deploy a2 GHz M SS system,” while Globalstar itself * has a proven and growing track record of

% See 47 C.F.R. § 25.143(b)(2)(iv) (geostationary 2 GHz M SS systems must “be capable of
providing [MSS] on a continuous basis throughout the 50 states, Puerto Rico, and the U.S.
Virgin Islands, if technically feasible”).

19 See 1CO Second Reply at 3.
11 5ee 1CO Second Comments at 6-7; TMI/TerreStar Second Comments at 20.

12 See Narrative at 27, Exhibit E to Inmarsat Petition for Declaratory Ruling, File No. SAT-PPL-
20050926-00184 (Sept. 26, 2005).
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success in meeting [public safety] needs.”*® Of course, Globalstar conveniently ignoresits own
history of noncompliance with the 2 GHz MSS milestones. Unlike Globalstar, ICO has a proven
record of milestone compliance demonstrating its commitment to launching a2 GHz MSS
system by 2007.** In contrast, Globalstar’s own record of milestone noncompliance raises
serious doubts regarding its ability to deploy a2 GHz MSS system in atimely manner. Evenin
the event that its 2 GHz M SS license is reinstated on appeal, Globalstar likely would not be
required to commence service for at least another four or five years, long after ICO’ s expected
launch of service.

Furthermore, Globalstar attempts to mischaracterize the 2 GHz Order by alleging that the
Commission assumed that assigning additional spectrum to ICO and TMI would expedite
deployment of their systems.™ As the Commission noted, however, ICO and TMI are subject to
milestones requiring timely construction of their 2 GHz MSS systems, and “[i]ncreasing [their]
spectrum reservations does not affect their milestone requirements.”*® Thus, contrary to
Globalstar’ s contention, the Commission recognized that granting additional spectrum to ICO
and TMI would not necessarily expedite deployment of their 2 GHz MSS systems. Rather, the
Commission ssimply found that, given their milestone schedules, ICO and TMI will bring the

spectrum into use more quickly than other MSS operators.

13 Globalstar Petition at 8, 10.

14 See 2 GHz Order 128 n.77 (finding that | CO, to date, has met its 2 GHz M SS milestones).
1> See Globalstar Petition at 9.

162 GHz Order 157
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C. The Commission Properly Found That Increasing ICO’sand TMI’s
Spectrum Assignments Will Facilitate M SS Competition

Based upon the record, the Commission properly concluded in the 2 GHz Order that
granting additional spectrum to ICO and TMI will facilitate M SS competition, and will not result
in aduopoly because the relevant product market includes services offered by MSS licenseesin
various frequency bands and is not limited to servicesin the 2 GHz MSS band.*” Although
Globalstar and Inmarsat argue that the Commission’ s competition analysisisinconsistent with its
policies favoring at least three satellite competitors in a frequency band,*® they fail to challenge
the Commission’s conclusion that those policies are not binding with respect to the 2 GHz MSS
band.® In fact, Inmarsat itself argued, and the Commission agreed, that Section 25.157(g) of the
Commission’s rules, which provides a presumption favoring at least three satellite competitorsin
afrequency band, does not apply to the 2 GHz M SS band.?

Moreover, as the expert testimony submitted in the record demonstrates, the Commission

historically has defined product markets based upon the similarity of the services, rather than

1d. 133.
18 See Globalstar Petition at 10-15; Inmarsat Petition at 5-7.
19 50 2 GHz Order 1 15.

20 See 2 GHz Order 13 (citing Inmarsat comments). In its Petition, Inmarsat suggests that the
policies favoring at least three competitors in afrequency band are applicableto 2 GHz MSS
because they were articulated in the DIRECTV/EchoSar Order, prior to adoption of Section
25.157(g). Seelnmarsat Petition at 5 (citing EchoStar Communications Corp., 17 FCC Rcd
20559 (2002) (*DIRECTV/EchoSar Order”)). These policies, however, werefirst articulated in
the Satellite Licensing Reform Order, which adopted Section 25.157(g), and not in the
DIRECTV/EchoSar Order. See Amendment of the Commission’s Space Sation Licensing Rules
and Policies, 18 FCC Rcd 10760, 1 61-64 (2003) (“ Satellite Licensing Reform Order”). The
DIRECTV/EchoSar Order noted that mergers resulting in a duopoly are generally disfavored,
but did not suggest that a duopoly exists whenever there are only two satellite competitorsin a
frequency band. See DIRECTV/EchoSar Order 1 99-103.
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upon the frequency bands used to provide those services.?* For example, the Commission
previously found that the relevant product market for satellite communications services includes
avariety of domestic and international telecommunications services.”? Additionally, in assessing
the competitive effects of an assignment of M SS licenses, the Commission viewed the services
offered in North America by Globalstar, Inmarsat, Iridium, and other MSS competitors as
competing within the same market, even though these services include a variety of mobile voice,
data, and other services, and are offered using a number of different frequency bands.?
Remarkably, Globalstar and Inmarsat claim that 2 GHz M SS offerings are not
competitive with services in other M SS bands because 2 GHz M SS band is technically different
from other M SS bands and uniquely suited for broadband services that cannot be provided
readily in other MSS bands.?* This claim, however, is belied by Inmarsat’s recent launch of an
L-band M SS satellite as part of its “Broadband Globa Area Network,” which reportedly will

offer voice, data, and | P-based services at rates of approximately 500 kbps.® Thus, the

2! See Declaration of Peter Cowhey at 1-3 (Apr. 19, 2005), attached as Exh. B to TMI Second
Comments (filed July 29, 2005); Bruce M. Owen, Economic |ssues Related to the Number of
Firms Licensed to Use 2 GHz Spectrum for MSS Services, at 2-4 (Aug. 12, 2005), attached as
Exh. 4 to TMI Second Reply Comments (filed Aug. 15, 2005); Bruce M. Owen, Competition and
Licensing inthe 2 GHz Band, at 2-7 (Oct. 14, 2005), attached to aletter from Gregory C. Staple
et al., Counsel, TMI, to Marlene H. Dortch, Secretary, FCC (filed Oct. 17, 2005).

22 See Space Sation System Licensee, Inc. and Iridium Constellation LLC, 17 FCC Red 2271,
33 (IB 2002).

23 See Motient Services Inc. and TMI Communications and Co., LP and Mobile Satellite
Ventures Subsidiary LLC, 16 FCC Rcd 20469, 1 24 (1B 2001).

2 See Globalstar Petition at 14; Inmarsat Petition at 5-7.
% See Tom Espiner, Inmarsat Broadband Satellite Hits Orbit, ZDNet UK (Nov. 9, 2005),

Marlene H. Dortch, Secretary, FCC, at 4 (Sept. 28, 2005).
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contention that 2 GHz M SS and other M SS offerings do not belong in the same product market
is untenable and not based upon marketplace readlity.

Globalstar and Inmarsat argue that ICO and TMI failed to demonstrate their need for all
of the available 2 GHz M SS spectrum,?® but the Commission expressly found that this
demonstration was unnecessary.”’ The Commission concluded that “any proceedings to quantify
specific [spectrum] requirements would be lengthy and inherently subjective.”?® The
Commission further noted its long-standing policy of “rel[ying] upon avariety of other
mechanisms for assigning licenses that do not require a detailed evaluation of applicants
business judgments.”® Globalstar and Inmarsat do not challenge this long-standing policy or
offer any reasons to deviate from the policy.®

In view of itslong-standing policy, the Commission also properly found Globalstar’s and
Inmarsat’ s demonstrations of spectrum need to beirrelevant.® It further concluded that “to the

extent that demonstrating a need for spectrum isrelevant, it is at best unclear whether those

% See Globalstar Petition at 15-18; Inmarsat Petition at 11-12.
%" See 2 GHz Order 11 40-41.

% 1d. 7 40.

2d,

% |n any event, it is undisputed that |CO repeatedly has sought access to up to 2 x 15 MHz of
spectrum for each 2 GHz M SS operator See, e.g., ICO Comments, ET Docket Nos. 00-258 &
95-18 & 1B Docket No. 99-81, at 15 (Oct. 22, 2001); SEC Form F-1 Registration of 1CO Global
Communications (Holdings) Limited, at 24 (June 12, 1998). Other 2 GHz M SS proponents also
requested access to comparable amounts of spectrum, and warned that assigning a lesser amount
would be “too small to permit economically viable MSS operations.” See Supplemental
Comments of the ICO USA Service Group, |1B Docket No. 99-81, at 4 n.7 (Feb. 18, 2000); see
also Application of The Boeing Company, File No. SAT-LOA-19970926-00149, at 4 &
Attachment 1 at 5 (Sept. 26, 1997); Amendment to Application of Celsat America, Inc., File
No. SAT-AMD-19970925-00124, at 3 (Sept. 3, 1997).

3l e 2 GHz Order 1 56.
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commenters would be able to show that they have a greater need for the spectrum at issue here
than ICO and TM1.”% In fact, Globalstar has access to 27.85 MHz of L-band and S-band MSS
spectrum.®® Additionally, by Inmarsat’s own admission, it has access to approximately 28 MHz
of L-band MSS spectrum.®* Thus, assigning additional 2 GHz M SS spectrum to Globalstar and
Inmarsat is unlikely to achieve anything more than awarding spectrum to M SS incumbents
aready endowed with substantial spectrum holdings.

Furthermore, Globalstar’ s complaint that the 2 GHz Order prevents Globalstar and other
U.S. licensees from obtaining access to 2 GHz M SS spectrum is baseless.® Like ICO and TMI,
Globalstar and other U.S. and non-U.S. applicants had equal opportunity to acquire accessto 2
GHz MSS spectrum. In fact, the Commission’s 2 GHz M SS processing round culminated in the
issuance of eight authorizations to both U.S. and non-U.S. applicants, including Globalstar.
Globalstar’ sinability to access 2 GHz M SS spectrum is the result of its own failure to comply
with the Commission’ s milestone requirements, and not of the Commission’s decision in the 2
GHz Order to grant additional spectrum to ICO and TMI. Moreover, because the Commission

conditioned the grant of additional spectrum to ICO and TMI upon the outcome of Globalstar’s

%21d. 941 n.115.

% See Review of the Spectrum Sharing Plan Among Non-Geostationary Satellite Orbit Mobile
Satellite Service Systemsin the 1.6/2.4 GHz Bands, 19 FCC Rcd 13356, 1111, 17 (2004).

34 See 2 GHz MSS Solutions at 1, attached to Letter from John P. Janka, Counsel, Inmarsat, to
Marlene H. Dortch, Secretary, FCC (filed Oct. 27, 2005).

% See Globalstar Petition at 12-13. Globalstar also alleges that the lack of any U.S. licenseesin
the 2 GHz M SS band “cast[s] doubt on whether the spectrum will serve the needs of nationa
security entities.” Id. at 12. Globalstar, however, fails to explain how U.S. licensees are more
capable of serving national security needs than non-U.S. licensees. In fact, Globalstar is no
better suited to serving American interests than ICO, which isitself aU.S. company. ICO’s
parent company, |CO Global Communications (Holdings) Limited (“1CO Global”), aswell as
those individuals and entities holding controlling interestsin ICO Global, also are all U.S.
companies or citizens.
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petition for reconsideration of its 2 GHz M SS license cancellation,* Globalstar cannot show any
harm resulting from the 2 GHz Order.
1. THE COMMISSION FAIRLY CONSIDERED INMARSAT’'S PROPOSED

ALTERNATIVESAND, IN ANY EVENT, ISNOT REQUIRED TO CONSIDER
ALL POSSIBLE ALTERNATIVES

Contrary to Inmarsat’ s contention, the Commission fairly considered Inmarsat’ s various
proposed alternatives for authorizing additional licenseesin the 2 GHz M SS band and expressly
rejected them. Specifically, the Commission considered and discussed the various proposals to
assign 2 GHz M'SS spectrum to additional licensees in a new modified processing round.®” It
also acknowledged Inmarsat’ s expression of interest in 2 GHz M SS spectrum through a petition
for declaratory ruling seeking market access outside a 2 GHz M SS processing round.® The
Commission nonetheless concluded that the * public interest weighsin favor of giving ICO and
TMI the inputs needed to enable them to become strong M SS competitors more than it does
allowing other existing service providers to expand their existing services.”*

Additionally, the Commission discussed at length Inmarsat’ s proposal for a
comprehensive review of the 2 GHz M SS band to determine the optimal number of operators
that should be permitted in the band.** The Commission ultimately rejected this proposal

because the proposal would require an “inherently subjective” analysis and because it would be

inconsistent with the Commission’s long-standing policy of avoiding spectrum assignment

% See 2 GHz Order 1 63.
1d. 11 54-56.

#1d. 156 n.171.

¥ 1d. 1 56.

0| d. 111 58-60.

10
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methods that require individualized assessments of spectrum need.” Thus, contrary to
Inmarsat’ s contention, the Commission did not ignore Inmarsat’ s proposed alternatives, but
rather found them to be either unworkable or not as beneficial as granting the available 2 GHz
M SS spectrum to ICO and TM1.* In any event, the Commission was not required to address
every possible alternative proposed in the record, even if it isirrelevant or insignificant.”®

V. GLOBALSTAR AND INMARSAT LACK STANDING TO OPPOSE
MODIFICATION OF ICO’'SAND TMI'SSPECTRUM RESERVATIONS

Neither Globalstar nor Inmarsat has demonstrated the requisite standing or filed atimely
protest against the Commission’s modification of ICO’sand TMI’s 2 GHz M SS spectrum
reservations, as required by Section 316 of the Communications Act. The Commission in the 2
GHz Order properly decided to proceed under Section 316 modification procedures rather than
by rulemaking,* and neither Globalstar nor Inmarsat challenged this determination.
Accordingly, the procedural requirements of Section 316 are binding upon Globalstar and
Inmarsat.

Section 316(a) on its face provides that a protest against a license modification may be

filed by the “licensee or permittee” or by “[a]ny other licensee or permittee who believesits

411 d. 99 59-60.

2 See MCI Worldcom, Inc. v. FCC, 209 F.3d 760, 766 n.6 (D.C. Cir. 2000) (“ The Commission
did not, as petitioners contend, ignore the probability of increased transaction costs. It ssmply
found them insignificant compared to the competitive benefits of detariffing.”).

“31d. at 765 (“An agency is not obliged to respond to every comment, only those that can be
thought to challenge a fundamental premise.”); Grand Canyon Air Tour Coalition v. FAA, 154
F.3d 455, 468 (D.C. Cir. 1998) (“An agency must ... demonstrate the rationality of its
decisionmaking by responding to those comments that are relevant and significant.”).

4 Spe 2 GHz Order 1 21.
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license or permit would be modified by the proposed action.”* Section 316(a) further provides
that the protest “shall be subject to the requirements of section 309 of thistitle for petitions to
deny.”*® Consistent with the requirements of Section 316(a), the 2 GHz Order expressly noted
that “[a]ny licensee or permittee who believesits license will be modified by the proposed action
may also protest this action within 30 days of the release date of this Order.”*

Despite the express language of Section 316(a) and the 2 GHz Order, both Globalstar and
Inmarsat failed to file aformal protest in compliance with the requirements of Sections 316 and
Section 309.*® Even assuming that, despite their nomenclature, the Petitions could be viewed as
formal protests filed pursuant to Section 316, both Globalstar and Inmarsat neglected to
demonstrate or even allege that their licenses would be “modified” by the 2 GHz Order. The
courts have held that “alicense is modified for purposes of section 316 when an unconditional
right conferred by the license is substantially affected.”*® For example, alicenseis “modified” if
the Commission “grants a license to another [party] on that [same] frequency.”® A license also

is“modified” if alicense grant “ create[s] objectionable electrical interference to an existing

licensee and the existing licensee is protected by Commission policy or regulation from such

*® 47 U.S.C. § 316(a)(2), (2).

% |d. § 316(a)(3). Section 309(d), among other things, requires petitions to deny to be served
upon the license applicant and to “contain specific allegations of fact sufficient to show that the
petitioner isaparty ininterest.” 47 U.S.C. § 309(d).

47 2 GHz Order 1 68.

“8 Specifically, contrary to the requirements of Section 309(d), the Petitions failed to “contain
specific alegations of fact sufficient to show that the petitioner isa party in interest.” 47 U.S.C.
§309(d). Moreover, the Globalstar Petition apparently was not served upon either ICO or TMI,
asrequired by Section 309(d).

9 See P& R Temmer v. FCC, 743 F.2d 918, 927-28 (D.C. Cir. 1984).

% |d. at 927 (citing FCC v. Nat'| Broadcasting Co., 319 U.S. 239 (1943); Western Broadcasting
Co. v. FCC, 674 F.2d 44 (D.C. Cir. 1982)).

12
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interference.”® A party that cannot demonstrate that its license would be “modified” thus lacks
standing to protest the Commission action.*

The Commission’s modification of ICO’sand TMI’'s 2 GHz M SS spectrum reservations
does not confer rights to any spectrum already assigned to another licensee. Globalstar and
Inmarsat are not licensed to use any 2 GHz M SS spectrum. Moreover, they do not suggest that
the modification will cause any harmful interference to their licensed services. Thus, the 2 GHz
Order does not “substantially affect,” or “modify,” any license rights that either Globalstar or
Inmarsat holds. Globalstar and Inmarsat therefore lack standing to protest the modification of
ICO’sand TMI’s spectrum reservations, and their Petitions should be rejected on this ground
alone.

V. CONCLUSION

Based upon the foregoing, 1CO urges the Commission to reject the Petitions and reaffirm

the 2 GHz Order.
Respectfully submitted,
NEW ICO SATELLITE SERVICESG.P.
/s/ Suzanne Hutchings Malloy

Cheryl A. Tritt Suzanne Hutchings Malloy

Phuong N. Pham Senior Regulatory Counsel

Morrison & Foerster LLP 815 Connecticut Avenue, N.W.

2000 Pennsylvania Ave., NW, Suite 5500  Suite 610

Washington, D.C. 20006 Washington, D.C. 20006

Its Attorneys

February 16, 2006

>l See Western Broadcasting Co., 674 F.2d at 49 (citation omitted).

>2 See National Broadcasting Co. v. FCC, 362 F.2d 946, 954 (D.C. Cir. 1966) (“an indirect
modification finding ... under Section 316" is “tantamount to a standing finding”).
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